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The importance of having a will 

 A will may be described as a written, unilateral, 
voluntary , deliberate, revocable expression in a 
legally prescribed way which effectively disposes 
of a competent testator’s property on his death. 

 What does it mean to die intestate?  

 Freedom of testation: the freedom of a person to 
dispose of his or her estate as he or she pleases.  
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Testamentary vehicles  
 Bequest 

 Residue  

 Usufruct  

 Fideicommissum  

 Trust 

 Advantages of a trust: 

 An instrument to set out one’s aims and objectives 

 Perpetual  

 Interests of young children protected 

 Possible charitable bequests 

 Protect the interests of the vulnerable or disadvantaged 

 Provide for one’s parents 
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Freedom of testation  

 The freedom of a person to make any provision he 
or she wants to make in a valid will, and the right to 
have his or her estate divided in whatever manner 
he or she wishes.  

 Limitations to freedom of testation:  
 Constitutional provisions: embodiment of public policy 

 Statutes: e.g. Maintenance of Surviving Spouses Act 

 The common law duty of support: maintenance of 
children  
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Formalities required for a valid will 

 When a testator signs or executes his or her will, it 
has to be done in accordance with certain rules set 
out in the Wills Act. A will that is not executed in 
accordance with the formalities required by the 
Act is invalid.  

 Consequences of invalidity: the will is of no force 
or effect, unless a court condones it.  

 The ‘CNA will’.  
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Restrictions and conditions in bequests 

 Condition 

 Time clause  

 Modus  

 It is preferable to leave a bequest without any 
restrictions so that there is little scope for people to 
challenge the will and also less complicated to 
administer  
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Common errors 

 Nominating laypeople as executors and not 
stipulating the power of assumption 

 Not giving the executor the power to appoint an agent 
and making provision for fees  

 Drafting obscurely-worded wills – the need for plain 
English  

 Not having sufficient liquidity in the estate. Estate tax 
and duty must be taken into account  

 Not revising one’s will every 5 years.  
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The importance of estate planning 

 It is a part of your overall financial planning  

 You are able to structure your estate according to 
your own wishes 

 There are tax and estate duty implications  

 You may want to place your property out of reach of 
your creditors 

 You may plot out a long-term plan 
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Steps to take before you visit your 
lawyer to draft a will 

 Find out your lawyer’s fees for consultation and 
drafting.  

 Plan: 

 What are your needs? 

 What are your aims for your estate? 

 The ‘Death File’ 

 Make arrangements for your lawyer to send you a 
draft via email.  

 

9 



Estate Duty 

 Estate duty is levied at 20% of the dutiable value of the estate 

 Dutiable value of the estate: 

 Net value of the estate - exclusions – R3.5m 

 Excluded: Life policies (where spouses or children are beneficiaries) 
and retirment annuities 

 Included: Other types of annuities and endowment policies 

 It is important to remember that an annuity or savings fund must be 
registered as a retirment annuity in order to be exempt from estate 
duty 

 Rebate for rapid succession 

 Deductions for funeral costs, administration expenses, bequests to a 
registered public benefit organisation 

 

10 



Steps to Calculate Estate Duty 

 Step 1: Calculate gross estate value 

 Sum of all the deceased’s assets - liabilities 

 Step 2: Calculate net estate value 

 Gross estate value - deductions 

 Step 3: Calculate dutiable estate value 

 Net estate value - (exclusions + rebate) - R3 500 000 

 Step 4: Apply rate of duty 

 20% x dutiable estate 
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Step 1: Calculate gross estate value 
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Step 2: Calculate net estate value 
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Step 3: Calculate dutiable estate value 
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Step 4: Apply rate of duty 
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Capital gains tax (CGT) 
 An estate may incur liability for CGT where the assets of the estate have 

appreciated in value over the life of the deceased – a capital gain 

 Only the net capital gains are taxable – ie capital gains less the capital losses 

 Net capital gain is taxed at the “effective rate” 

 Effective rate = inclusion rate x income tax rate 

 The inclusion rate for individuals and special trusts is 33,29% and for ordinary 
trusts 66,61% 

 The maximum effective rate of CGT is then the inclusion rate x highest 
income tax rate: 

 Individuals and special trusts: 33,29% x 41% = 13,65% 

 Ordinary trusts: 66,61% x 41% = 27,31% (Ordinary trusts are taxed at 41% of income) 
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Capital gains tax (CGT) 

 Several important exclusions 

 Primary residence: No CGT liability if market value 
is below R2 000 000 or capital gain is below R2 000 
000 

 Excluded: Assets transferred to a surviving spouse, 
life insurance payouts, pension benefits and 
payouts, personal assets (eg jewelry) 

 Deceased estate is granted an exclusion of R300 
000 for the year of death 
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Steps to calculate CGT 

 Step 1: Calculate value of net capital gains 

 Establish the base cost of the assets as well as their current 
market value to establish capital gains 

 Subtract any capital losses 

 Step 2: Subtract any exclusions 

 Important to do this before applying the effective rate 

 Step 3: Calculate effective rate of CGT 

 Effective rate = inclusion rate x income tax rate 

 Step 4: Apply the effective rate of CGT 

 CGT payable = (Net capital gain – exclusions) x effective rate 
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CGT – Worked Example 

 After his untimely death, Mr X is survived by his 
wife Mrs X, and leaves these bequests in his last 
will and testament: 

 R2 000 000 life insurance policy, to Mrs X  

 R1 000 000 retirment annuity, to Mr X junior (son) 

 R4 000 000 House with R 100 000 outstanding bond 
amount, to George (brother) [assume base cost of R 1 000 
000] 

 R500 000 Unit Trusts, to John (best friend) [assume base 
cost of R 100 000] 
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Step 1: Calculate value of net capital 
gains 

 Life insurance and retirement payouts are free from CGT, 
so the only assets in question are the house and Unit Trusts 

 Capital gain of house = 4 000 000 – 1 000 00 

 = R3 000 000 

 Capital gain of UT’s = 500 000 – 100 00 

   = R 400 000 

 Capital loss  = R 100 000 (bond) 

 Net capital gain = 3 000 000 + 400 000 – 100 000 

   = R 3 300 000 
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Step 2: Subtract any exclusions 

 The estate will receive an exclusion of R 300 000 

 Therefore taxable capital gain = 3 300 000 – 300 000 

    = R3 000 000 
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Step 3: Calculate effective rate of CGT 

 Assume that Mr X did not create a testamentary or 
inter vivos trust 

 The estate will be taxed at Mr X’s income tax rate 

 Assume further that Mr X earned an annual taxable 
income of R 850 000 

 This puts Mr X in the highest tax bracket at 41% 

 Effective rate of CGT = inclusion rate x income tax 
rate 

   = 33,29% x 41% 

   = 13,65% 
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Step 4: Apply the effective rate of CGT 

 CGT payable = (Net capital gains – exclusions) x effective rate 

  = R 3 000 000 x 13,65% 

  =R 409 500 
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